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Petitioner,
Case No. 01-4316

VS.

DEPARTMENT OF CHI LDREN AND
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this
case on January 28, 2003, in Fort Lauderdale, Florida, before
J. D. Parrish, a designated Adm nistrative Law Judge of the
Di vi sion of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Randy A. Fleischer, Esquire
4801 South University Drive
Suite 3070
Davi e, Florida 33328

For Respondent: Sondra R Schwartz, Esquire
John Copel an, Esquire
Department of Children
and Fam | ies
201 West Broward Boul evard
Fort Lauderdale, Florida 33301

STATEMENT OF THE | SSUE

Whet her the Respondent discrim nated against the
Petitioner by failing to pronote the Petitioner as set forth

in the claim






PRELI M NARY STATEMENT

On Novenber 2, 2001, the Florida Conm ssion on Human
Rel ati ons (Comm ssion) forwarded the instant case to the
Di vi sion of Adm nistrative Hearings for formal proceedings.
The Petitioner, Ladoris Tutson, named the Respondent,
Departnment of Children and Fam |y Services, as the party that
had comnm tted an unl awful enploynment practice. Essentially,
the Petitioner maintained she had been discrimnated agai nst
when she was not pronoted at the South Florida State Hospital.
The Petitioner clainmed danages in the amount of $50,000. The
| ast act of alleged discrimnation took place in June of 1997.
Thereafter the matter took a tortuous route to the final
hearing that was conducted on January 28, 2003.

At the hearing, the Petitioner testified in her own
behal f and offered testinony from Henry Crawford, Daisy
Johnson, Judy Smth, and Pat Morrow. The Petitioner's
Exhi bits nunbered 1-25, 28, and 33 were adnmitted into
evi dence. The Respondent presented testinony from Andrew
Rei d, Barbara Nickels, and Annie Thomas. The Respondent's
Exhi bits nunbered 1-3 were admtted into evidence.

A transcript of the proceedi ng has not been filed. Both
parties tinmely filed Proposed Recommended Orders that have

been fully considered in the preparation of this order.



FI NDI NGS OF FACT

1. The Petitioner was an enployee at the South Florida
State Hospital (the Hospital) from October 15, 1979, until
approxi mately October 31, 1998.

2. On the latter date, a private conpany assuned ful
managenent of the hospital. Fromthat tine neither the
Respondent nor its predecessor (Florida Department of Health
and Rehabilitative Services) has maintai ned managenent or
adm ni stration of the facilities.

3. Prior to October 31, 1998, the Hospital was operated
by a State of Florida agency. As of October 31, 1998, the
Petitioner ceased to be a State of Florida enpl oyee.

4. The Petitioner is a black fenunle.

5. On or about May 6, 1997, the Petitioner applied and
interviewed for a job at the Hospital. She sought the
position of Unit Treatnment and Rehabilitation Director.

6. At that time, the Hospital advertised two open
positions for Unit Treatnent and Rehabilitation Director.

7. Three applicants were ranked for the open positions.
Among the three, the Petitioner was ranked third by the
sel ection comm ttee.

8. At or near the sane time, the adm nistrator of the
Hospital received notice that he would have to cut positions

fromhis budget. This slashing of enployee positions was in



response



to budget demands created at the agency level. It had nothing
to do with the job performances of enployees at the Hospital.

9. In fact, the Petitioner has always received favorable
enpl oyee performance evaluations. She was a val ued enpl oyee
at the Hospital and was considered to be hard working by peers
and supervisors alike.

10. Neverthel ess, when faced with the directive to cut
positions, the admnistrator elected to elimnate open or
unfilled positions. Pertinent to this case is the slot that
the Petitioner would have filled had it not been elim nated.

11. At | east under one theory, the Petitioner would have
been promoted to Unit Treatnment and Rehabilitation Director
had the position not been deleted. The pronotion would have
happened because one of the higher-ranked applicants for the
job chose to reject the Hospital's offer of enploynent. Thus
as the third-ranked applicant, the Petitioner would have been
sel ect ed.

12. Notw thstanding the foregoing, the Petitioner
mai nt ai ned she shoul d have received the position of Unit
Treatment and Rehabilitation Director that was filled by an
i ndi vidual nanmed Driscoll. She maintains that although
Driscoll was the highest-ranked applicant, she was equally or
better qualified for the pronotion.

13. Driscoll is a white mal e.



14. Prior to his enploynment at the Hospital, Driscol
had served as the director of a short-termresidential
facility. He had also been the director of case management
for a hospital and had supervised other case managers and
support staff. The Petitioner had no sinmlar or equival ent
supervi sory experience. The Petitioner had never supervised
enpl oyees to any | evel of supervision as denonstrated by
Driscoll at the time of the selection process.

15. The advertised opening sought an individual with "a
bachel or's degree and four years of professional direct
services experience in a social, rehabilitative or health care
treatment program two of which nmust have been in a
supervisory capacity." The Hospital's consideration of the
Petitioner's role as a "lead worker" was a generous all owance.
Technically, the Petitioner did not neet the job description
requi rements.

16. Additionally, the Petitioner's advanced degree did
not qualify her for the position of Unit Treatnent and
Rehabilitation Director. The advertisenent for the position
of Unit Treatnent and Rehabilitation Director provided that a:

: masters degree in health,
speci al education or one of the behavi oral
or rehabilitative sciences can substitute
for one year of the required [sic]
nonsupervi sory experience. A doctorate
degree in health, special education or one

of the behavioral or rehabilitative
sci ences can substitute for the required



[ sic] nonsupervisory experience.

17. The Petitioner did not hold either the referenced

master's degree or doctorate degree.



18. The Petitioner was not an equally qualified or a
superiorly qualified applicant for the position of Unit
Treatnent and Rehabilitation Director.

19. Neverthel ess, when she was not chosen for the
position the Petitioner wote a menorandum to the Comm ssion
to conplain about the selection of Driscoll. The menorandum
st at ed:

A Dbl atant canpaign of racismreigns at
South Florida State Hospital. Mbst
recently, the hospital advertised for the
position of Unit Treatnent and
Rehabilitation Director. Two (2) positions
were to be filled as a result of that
advertisement. Qualified applicants were
interviewed fromw thin the hospital.

There were two (2) Afro-Anerican and three
(3) Angl o- Saxon applicants. O the two (2)
Af ro- Ameri can applicants applying, | net
all of the qualifications to fill one (1)
of the positions. Over the dissent of
others on the interviewing commttee,
Patricia Espinosa Thonson (acting hospital
adm ni strator) re-advertised the
position(s).

20. On Septenber 12, 1997, the Comm ssion acknow edged
recei pt of the Petitioner's Menorandum of June 27, 1997, and,
in accordance with a Worksharing Agreenent with the Equal
Empl oynment Qpportunity Commi ssion (EEOC), the conplaint was
forwarded to the Mam District Ofice of the EEOC. This
conpl ai nt becane the subject matter of the instant case. The

Comm ssion's notice to the Petitioner provided:

Wthin 35 days of notice of EECC s Letter



of Determ nation regarding the above
referenced conpl aint, you may request the
FCHR to review the final finding and orders
of the EEOC by requesting a Substanti al

Wei ght [sic] Review.
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21. There is no evidence regardi ng whether the M am
District issued a Letter of Determ nation. It is undisputed,
however, that the Conm ssion did not issue its Notice of
Determ nation until October 9, 2001

22. The Notice of Deternination represented that the
Respondent was advi sed of the Petitioner's claimin January of
1998. The Notice of Determi nation also recognized that the
Respondent had asserted that the claimwas "tinme-barred" and
that it would not provide information regarding the claim

23. Based upon the inference found in Rule 60Y-5.003(4),
Florida Adm nistrative Code, the Comm ssion entered a
determ nati on of cause.

24. The Conmi ssion apparently did nothing to tinmely
investigate the conplaint, did not act within 180 days of its
filing, and did not notify the Hospital that its records
shoul d be maintained in connection with the allegations of
this case.

25. \When the Hospital went to private managenent all
public records that had been naintai ned were stored or
destroyed according to agency rules. There was no effort to
conceal or destroy records related to this matter. The
Hospital adm nistrators faced the daunting tasks of trinm ng
t he Hospital FTEs, preparing for and transitioning to the

private conpany, and organizing records for storage. There
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was no effort to single Petitioner out for discrimnatory

pur poses.
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26. \When eventually questioned regarding this case, the
Departnent elected not to participate in the investigation as
under the then known precedent it was not required to do so.

The Departnment's deci sion predated Joshua v. City of

Gai nesville, 768 So. 2d 432 (Fla. 2000).

27. Both parties claimprejudice as a result of the
del ays in pursuing this cause. The Petitioner maintains that
records that woul d have hel ped her assessnment of the matter
have been either | ost or destroyed. The Respondent maintains
that witness unavailability, loss of records, and the fact
that it does not even manage the Hospital anynore conpounds
its inability to appropriately respond to the Petitioner's
claim

28. VWhat is certain is the fact that the Departnment
cannot award the position to the Petitioner. Further, even at
the time in question, the Hospital could not have awarded the
position to the Petitioner since the position had been
elimnated. The only way the Petitioner could have gotten the
position would have been if Driscoll had been renmpved. And,
as previously noted, the Petitioner was not equal to or
superior to Driscoll in her qualifications for the position.

29. In June 2002, the instant case was heard on a notion
to dismss. That notion was granted. The concl usions of | aw

fromthe Recommended Order of Dism ssal found that the
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Di vi si on of Adm nistrative Hearings does not have jurisdiction
over the subject matter of this proceeding. Despite that
concl usi on, the Conm ssion entered an Order Renmandi ng Petition
for Relief froman Unl awful Enployment Practice. Accordingly,
this matter was re-opened and schedul ed for hearing.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over the parties to this proceeding. As set
forth in the Recormmended Order of Dismssal, the Division of
Adm ni strative Hearings does not have jurisdiction over the
subj ect matter. Nevertheless, as directed by the Conm ssion,
it is concluded:

31. The Petitioner bears the burden of proof in this
cause to establish an act of discrimnation. She has failed
to neet that burden. The Petitioner's qualifications were
nei ther equal to nor superior to those of the applicant who
received the position. Mreover, had the Hospital not been
required to slash positions, the Petitioner would have been
pl aced in a position of Unit Treatnent and Rehabilitation
Director. None of the positions would be state-enployee
positions today.

32. Section 760.10, Florida Statutes, makes it unl awful
for an enployer to refuse to hire or pronote an individual

based upon race or gender. In this case, the Petitioner
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failed to establish that she was not chosen based upon her
race (black) or gender (female). The Departnment interviewed
her and the hiring commttee ranked the Petitioner third. She
was not passed to third due to her race or gender.

33. Mdreover, even if Petitioner were deened to have net
an initial burden, the Respondent has articul ated | egitimte,
nondi scrim natory reasons for the selection of Driscoll.
Additionally, it has denonstrated and articul ated a basis for
the elimnation of the open position that could have been
given to Petitioner. Agency nmandates based upon |egislative
fundi ng reducti ons caused the Hospital to elim nate the vacant
position. It was entirely appropriate that the open position
be cut (versus a filled position).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMVENDED that the Florida Conm ssion on Human
Rel ati ons enter a Final Order dism ssing the Petitioner's
cl aim

DONE AND ENTERED this 25th day of March 2003, in

Tal | ahassee, Leon County, Florida.

J. D. Parrish

Adm ni strative Law Judge

Di vi sion of Adm nistrative
Heari ngs

The DeSot o Buil ding

1230 Apal achee Par kway
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Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vi sion of Adm nistrative
Heari ngs

this 25th day of March, 2003.
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COPI ES FURNI SHED

Paul Fl ounl acker, Agency Clerk
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, General Counsel
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui |l di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

Deni se Crawford, Agency Clerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Randy A. Fleischer, Esquire
4801 South University Drive, Suite 3070
Davi e, Florida 33328

Sondra R Schwartz, Esquire

Departnment of Children and Fam |y Services
201 West Broward Boul evard, Suite 502

Fort Lauderdale, Florida 33301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.

17



